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IN THE 


United States Court of Appeals 

for the District of Columbia 


April Term, 1944 


No. 8797 


GEORGE W. STEPHENSON, Appellant 


vs. 

ANNIE F. McCARDLE and 
MARY M. LOWN, Appellees 


Preliminary. 

The appellant, George W. Stephenson, was plaintiff below 
and will be designated as plaintiff in this brief, and the ap¬ 
pellees, Annie F. McCardle and Mary M. Lown, were 
defendants below and will be designated as defendants in 
this brief. 

Jurisdiction Statement. 

This is an appeal by George W. Stephenson, plaintiff in 
the Court below, from an order dismissing his complaint 
upon Defendants’ Motion to Dismiss Plaintiff’s Complaint. 

This court has jurisdiction over this appeal under the pro¬ 
visions of Art. 17, Sec. 101 of the Code of Laws for the 
District of Columbia (1940 Edition) respecting appeals 
from the District Court of the United States for the District 
of Columbia. 
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Statement of the Case. 

The plaintiff entered into a written lease with the defend¬ 
ants ’ agents wherein he leased premises No. 1307 “H” 
Street, N. W. for a term of two (2) years commencing Feb¬ 
ruary 1, 1940 (App. 7). This lease contained a provision 
that in the event the lessee shall elect and be suffered to 
remain in possession of said premises at the expiration 
of the term created, the lessee should, by virtue of this lease, 
become a tenant bv month to month. The lease had, as an 
addition in typewriting, a provision that in the event the 
lessors received a bona fide offer for sale or trade of the 
premises, which they desired to accept, the lessee would 
vacate the property and the lease would become void (60) 
days after notice in writing from the lessors to the lessee of 
this offer, and the further provision that in the event the 
defendants received a bona fide offer which they desired 
to accept, the defendants would give the plaintiff ten (10) 
days in which to make an equal offer and in that case he 
should be the preferred purchaser. 

The defendants did receive such bona fide, offer for pur¬ 
chase in the amount of $25,000.00, and on October 7, 1943 
so notified the plaintiff, and offered him ten (10) days in 
which to purchase by making an equal offer (App. 2). On 
October 14, 1943 the plaintiff in writing accepted the offer 
(App. 3). The complaint then recites the episodes which oc¬ 
curred until the plaintiff was informed by the agent of the 
defendants that his offer of purchase was unacceptable and 
refused. 

Plaintiff, therefore, prayed for specific performance, re¬ 
straint in conveying and in the alternative for damages. 
The Defendants’ Motion to Dismiss the Plaintiff’s Com¬ 
plaint was predicated on the ground that the option to con¬ 
tinue as a monthly tenant, contained in the lease, was 
void and the acceptance of the option, to be a monthly ten- 
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ant, by the plaintiff was therefore of no effect and conse¬ 
quently no obligation existed which required defendants to 
give plaintiff an opportunity to buy before selling to an¬ 
other. 

Tlie motion was argued and taken under consideration. 
Determination was made without further contact with 
counsel. 

The trial judge accepted the view that the option as 
contained in the lease was void, that the defendants had 
no obligation to offer the premises to the plaintiff, and that 
therefore the complaint should be dismissed. 

Statement of Points. 

The trial court erred in granting Defendants’ Motion to 
Dismiss Plaintiff’s Complaint. 

Summary of Argument. 

1. The plaintiff contends that the Motions Court erred 
in granting Defendants’ Motion to Dismiss because the com¬ 
plaint states a good cause of action in contract. 

2. The plaintiff contends that, if the complaint is in any 
respects defective the motions judge was under a duty to 
allow plaintiff an opportunity to amend his complaint. 

ARGUMENT. 

Part 1. 

The motions judge erred in granting defendants’ motion 
to dismiss the complaint. 

A reading of the complaint discloses that as its essence in 
paragraph 10 is set forth an offer from the defendants to 
the plaintiff to sell to the plaintiff the premises for the 
sum of $25,000.00, said offer to be effective for ten (10) 
days, and paragraph 12 of the complaint sets forth an ac¬ 
ceptance in writing of the said offer within the period of 
ten (10) days. 
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Details set forth in the complaint are explanatory of 
the circumstances preceding, surrounding and following 
this offer and acceptance, and while valuable from the 
standpoint of understanding, are not essential parts of the 
complaint except the matter set forth in paragraphs 17 
and 18 as a basis for equitable relief. 

Plaintiff argues that any question regarding the obliga¬ 
tion of the defendants to give to the plaintiff a ten (10) 
day option is immaterial in view of the fact that the option 
or I offer was actually given and made to the plaintiff and 
that the absence of legal obligation to make the offer does 
not void the offer nor the acceptance of the offer. 

The argument in the Court below centered largely around 
the decision of Morse vs. Brainard, 42 App. D. C. 448, as 
supported by the decision in H. L. Rust Co. v. Drury, 62 
App. D. C. 329. The plaintiff argued that the Morse case 
was limited to such tenancy as was created by holding over 
and that the form of lease here in question was drafted 
after the decision in the Morse case with the view 
to overcoming the effect of that decision. This form of 
lease makes the continuance of the tenancy under the lease 
dependent, not on a holdover, but an election to continue 
by the lessee and sufferance to remain in possession by 
the lessor. Argument centered around this question of 
legal effect of the lease and the trial judge evidently de¬ 
termined this question adversely to the lessee and then 
predicated his order of dismissal on this conclusion. 

Plaintiff contends that this argument regarding whether 
the form of lease overcame the effect of the Brainard case 
was merely incidental, and that the real question for deter¬ 
mination by the judge was whether the complaint based 
in paragraphs 10 and 12 constituted a cause of action on 
which plaintiff was entitled to equitable relief. 



5 

Part 2. 

The motions judge was under a duty to allow plaintiff 
an opportunity to amend his complaint. 

The act of the motions judge in granting the Motion to 
Dismiss precluded amendment by plaintiff. 

This Motion to Dismiss was a “responsive pleading,” 
the service of which terminated plaintiff’s right to amend 
without leave of the court. Triangle Conduit & Cable Co. 
v. National Elect. Prod. Co., 38 F Supp. 533. 

The failure to allow amendment is not subject to appel¬ 
late review except where an abuse of discretion is shown. 
Aetna Cas. & Surety Co. v. Abbott, 130 F (2d) 40. 

Appellant is unable to assert, on the record in this case 
that the judge abused discretion in failing to allow amend¬ 
ment. Appellant asserts that the record indicates the prob¬ 
ability that the judge acted without thought; that is, that 
rather than abuse of discretion this record indicates over¬ 
sight and absence of the exercise of discretion. 

Rule 15 of the Rules of Civil Procedure for the District 
Courts of the United States provides that, as to amend¬ 
ments of pleadings, “leave shall be freely given when 
justice so requires.” 

Appellant asserts that the question poised to the motions 
judge was: Does the complaint contain a basic claim which 
can be stated in such form as to constitute a good cause 
of action? 

In the complaint here on appeal paragraphs 10 and 12 
state a basic claim which, if set forth in a manner not con¬ 
stituting a cause of action, could be phrased in a manner to 
constitute a sound pleading. 
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If we assume that discretion was used such discretion 
was abused as plaintiff "was denied the justice for which 
Rule 15 provides. If, on the other hand, discretion was not 
exercised, plaintiff was likewise denied the justice for which 
the rule provides. 

Conclusion. 

It is respectfully submitted that the trial court erred 
in granting the defendants’ motion and in failing to provide 
for amendment and the order of the Court below r should 
be reversed and the cause remanded for further proceed¬ 
ings. 

SAMUEL W. McCART, 
Attorney for Appellant, 

923 Fifteenth Street, N. AY., 
Washington, D. C. 
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JOINT APPENDIX 
Case No. 8797 

1 Complaint for Restraining Order and to Compel 
Conveyance of Real Estate. 

(Filed Sept. 20, 1943.) 

IN THE DISTRICT COURT OF THE UNITED 

STATES 

for the District of Columbia. 


George W. Stephenson, 1307 “H" Street, 
N. W., Washington, D. C., 

Plaintiff , 
vs. 

Annie F. McCardle, 1406 Delafield PL, N. 
W., Washington, D. C., 

and 

Mary M. Lows, 74 “U” Street, N. W., 
Washington, D. C., 

Defendants . 


Civil Action 
#22129. 


1. Jurisdiction is invoked under Title 11, Section 325 
and Title 15, Section 110 of the District of Columbia Code 
and under general equity court power. 

2. The plaintiff is a citizen of the United States, a res¬ 
ident of the District of Columbia and brings this suit action 
in his own right. 

3. Defendants are citizens of the United States, resi¬ 
dents of the District of Columbia, and are sued in their own 
right. 

4. That at all times hereinafter mentioned the defend¬ 
ants were the owners of a parcel of real estate known as 
1307 “H” Street, N. W. and designated on the latest edi- 
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tion of Plat Books of the District of Columbia for tax pur¬ 
poses as Lot 800 in Square 250. 

5. That on February 7, 1940, the plaintiff was in pos¬ 
session of said premises under assignment of tenancy from 
one Bradshaw. 

6. That prior to and on February 7, 1940, AVaggaman- 
Brawner Realty Corporation was, and continuously to this 
time have been, the authorized agent of plaintiffs in the 

leasing and handling of said real estate. 

2 1 7. That immediately prior to February 7, 1940, 

the plaintiff negotiated with said agent corporation 
for the leasing of said real estate and by said negotiations 
arrived at the terms of the lease which should give to the 
plaintiff tenancy of the said real estate for a period of two 
years and at his election tenancy thereafter as a month to 
month tenant, and should also provide that so long as the 
plaintiff remained in said real estate as a tenant he should 
have an option to purchase said real estate in the event that 
the owner received a bona fide offer to purchase from qual¬ 
ified third party by making an equal offer within ten days 
after being notified by the owners that a bona fide offer has 
been received. 

8. That said agreement, so arrived at, was reduced to 
writing on a form supplied by the sellers and duly execut¬ 
ed by the parties. 

9. That at the expiration of the two year period the 
plaintiff elected to remain in possession of said premises 
as a tenant by month to month, subject to the conditions and 
covenants of the lease and has remained in possession to the 
present time. 

10. That on, to-wit, October 7, 1943, the plaintiff re¬ 
ceived written notice signed by the owners, defendants here¬ 
in, that a bona fide purchaser had been secured who offered 
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to purchase the above mentioned real estate for the sum of 

$25,000 and notified the plaintiff that as provided for in 

said lease this notice was the official ten davs notice in 

•> 

which time he should exercise his option of purchase, if he 
so elected. 

11. Plaintiff believes and accordingly avers that the said 
offer was made on a usual real estate sales contract form 
which contained provisions that the offer was made subject 
to and conditioned on a search of title to be made bv a rec- 

w 

ognized title company doing business in the District of Col¬ 
umbia and that such search should confirm good and mar¬ 
ketable title in the sellers in fee simple free from all en¬ 
cumbrances and that the purchaser should have forty-five 
days in which to arrange financing and prepare himself fi¬ 
nancially to pay over on the day of conveyancing $25,000 
in cash. 

3 12. That on October 14, 1943, the plaintiff advis¬ 

ed defendants and also Waggaman-Brawner Realty 
Corporation in writing that he accepted his right to pur¬ 
chase as provided by his option and offered to purchase 
as provided by his option and offered to purchase said real 
estate, for the sum of $25,000. 

13. The defendant Annie F. McCardle, acting for herself 
and for defendant Mary M. Lown, was notified personally 
by the plaintiff on October 14,1943, that he accepted his op¬ 
tion to purchase and she accepted his offer to purchase and 
instructed him to negotiate any incidental details with 
Waggaman-Brawner Realty Corporation. 

14. The plaintiff thereafter and on October 16, 1943, no¬ 
tified said corporation of the matter contained in paragraph 
13 above, whereupon said corporation prepared a contract, 
of sale, on the usual form, which contained stipulations and 
requirements not necessary in order to make effective the 
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acceptance of the above mentioned option and as a result 
thereof plaintiff refused to execute the offered contract of 
sale so long as it contained such stipulations and said cor¬ 
poration refused to limit said proposed plaintiff’s contract 
to the legal requirements of his option and refused to ac¬ 
cept his election to accept his option as contained in said 
lease. 

15. That thereafter and on October 16, 1943, plaintiff 
prepared a written contract of sale, on the usual sales con¬ 
tract form, signed by himself as purchaser which contract 
was delivered with a deposit in the form of a United States 
Post Office Money Order to defendant Annie F. McCardle, 
and which contract was made subject to good and market¬ 
able title being in the owners in fee simple free from all en¬ 
cumbrances and providing for allowance of thirty days in 
which to close. This proposed contract was retained by said 
Annie F. McCardle and plaintiff did not receive it or a du¬ 
plicate thereof executed by the seller. 

16. Plaintiff has been informed by said Waggaman- 
Brawner Realty Corporation, acting as agents for defend¬ 
ants, that his offer of purchase is unacceptable and refused 

and that the sale contract to sell said real estate to 
4 the third party has been signed by defendants. 

17. That plaintiff is ready, willing and able to 
carry out his part in purchasing said real estate. 

18. The plaintiff has no adequate remedy at law in that 
there is no comparable real estate available to plaintiff and 
for the further reason that plaintiff has been conducting a 
radio repair business in said premises since 1940 and has 
built said business into a profitable enterprise, that in 1941 
and 1942 he extensivelv advertised bv weeklv broadcast over 

•» V •> 

station TTINX that he was three doors from the Times- 
Herald and he expended considerable sums for newspaper 
advertising, that he has established a clientele at this loca- 
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tion and will suffer irreparable damage if the ownership 
of said real estate vests in third parties. 

19. Plaintitf further says that should he be denied equi¬ 
table relief that he will suffer great damage in the disrup¬ 
tion and loss of business as the proprietor of a radio repair 
business and will be deprived of his right to the difference 
between the value of said real estate and the purchase price 
thereof. 

WHEREFORE, the premises considered, plaintiff prays: 

1. That process issue out of this Honorable Court direct¬ 
ing the defendants and each of them to appear herein and 
answer the exigencies of this complaint. 

2. That the defendants be required to specifically per¬ 
form the sale agreement under his option to purchase. 

3. That the defendants be restrained from conveying 
title to or anv interest in the above mentioned real estate 
to anyone other than plaintiff. 

4. That the defendants be required to convey to the 
plaintiff, the title to the above mentioned real estate, said 
conveyance to be conditioned on good and marketable title 
in the sellers in fee simple free from all encumbrances and 
payment of the agreed purchase money, or in default there¬ 
of that a judgment of this court be entered herein to oper¬ 
ate as a convevance of the above mentioned real estate to 

•* 

be likewise conditioned on good title and payment of pur¬ 
chase price. 

5 5. That the plaintiff have such other and fur¬ 

ther relief as to the court may seem fit and proper. 

6. In the alternate plaintiff prays that, should plaintiff 
be denied equitable relief herein, he have damages in the 
sum of Ten Thousand Dollars. 


GEORGE W. STEPHENSOX. 
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District of Columbia, ss.: 

GEORGE W. STEPHENSON, first being duly sworn, de¬ 
poses and says that he has read the aforegoing Complaint 
for Restraining Order and to Compel Conveyance of Real 
Estate by him subscribed and knows the contents thereof; 
that the matters herein stated as facts are true and the 
matters therein stated on information and belief he verily 
believes to be true. 

GEORGE W. STEPHENSON. 

Subscribed and sworn to before me 
this 19 day of November, 1943. 

F. S. Dade, 

(Seal) Notary Public, District of Columbia. 

Samuel W. McCart, 

Attorney for Plaintiff ", 

923 Fifteenth Street, N. W., 

Washington, D. C. 


6 Motion to Dismiss Plaintiff’s Complaint—C. A. No. 

22129. 

1 (Filed Dec. 22, 1943.) 

Come now the defendants, Annie F. McCardle and Mary 
M. Lown, through their counsel of record, S. Albert Mick- 
ler, and move this Honorable Court to dismiss the complaint 
of George W. Stephenson for a restraining order and to 
compel conveyance of real estate, and for reasons therefor, 
state the following: 

i 

1 1. Whatever right of purchase or first refusal the plain¬ 
tiff had acquired by virtue of his lease, was lost when the 
lease expired on January 31,1942. 

2. Granting that the terms of the lease are still in ef¬ 
fect under the provision for a monthly tenancy, neverthe¬ 
less, the defendants, in selling to a third party, are not vio¬ 
lating any obligation or covenant of said lease, since Ste- 
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phenson has enjoyed the full two (2) years of his term, and 
whatever right he has to continue in possession as a tenant 
at sufferance would likewise be preserved to him. 

3. And for such other and further reasons as may be 
adduced at the hearing hereon. 

(S) ALBERT MICKLER, 

1010 Vermont Ave., N. W., 
Washington, D. C., 

Attorney for Defendants. 


8 Exhibit A. j 

LEASE 

THIS AGREEMENT, made in triplicate this 7" day of 
February, A. D., 1940, by and between ANNIE F. Mc- 
CARDLE and MARY M. LOWN parties of the first part, 
hereinafter described as lessors, and GEORGE WILLIAM 
STEPHENSON party of the second part, hereinafter de¬ 
scribed as lessee. 

WITNESSETH, that the lessors have leased and de¬ 
mised and do hereby lease and demise to the lessee the real 
estate and premises in the City of Washington, District of 
Columbia, known and designated as and being 1307 H. 
Street, Northwest for a term of two years commencing on 
the 1st day of February, 1940, to be fully completed and 
ended on the 31st day of January, 1942, at and for the rent 
of Thirty-one hundred twenty and 00/100 Dollars ($3,120.- 
00) for the entire term hereby demised, payable without de¬ 
mand at the office of WAGGAMAN-BRAWNER REALTY 
CORPORATION, Washington, D. C., in monthly instal¬ 
ments of $125.00 1st vr. $135.00 2nd year Dollars ($125.00 
1st vr.—$135.00 2nd vr.), the first instalment to be paid on 
the execution of this lease, and the remainder of said in¬ 
stalments to be paid monthly in advance on the 1st day of 
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each and every month during said term, beginning on the 
1st day of March, 1940. 

And the said lessee covenants and agrees with the said 
lessors as follows: 

That he will pay to the said lessors the said rent as afore¬ 
said for the full term hereof; that he will not assign this 
lease or any portion of the term or sub-let the premises or 
any part thereof without the written consent of the lessors; 
that he will not use or suffer to be used said demised prem¬ 
ises for any disorderly or unlawful purpose, or for any 
other purpose than basement store & residence; that he 
will not suffer or permit any waste to, in or upon the said 
building, fixtures and premises during his tenancy. 

• • • • ♦ 


And it is further agreed in the event the said lessee shall 
elect and be suffered to remain in possession of the said 
premises at the expiration of the term hereby created, said 
lessee shall by virtue of this agreement become a tenant by 
the month at the rental per month of the last monthly instal¬ 
ment of rent above provided to be paid as aforesaid, which 
said monthly tenant shall be subject to all the conditions 
arid covenants of the said lease as though the same had been 
a monthlv instead of a vearlv tenancv and shall give to the 
said lessors at least thirtv davs’ notice of anv intention to 

* •> v 

rbmove from said premises, which notice shall state the ad¬ 
dress to which said lessee is to remove, and the said tenant 
bjr the month shall not be entitled to any notice in event the 
said rent is not paid in advance without demand, the usual 
thirty days’ notice being hereby expressly waived. 

• » • H • 

9 IT IS FURTHER UNDERSTOOD AND 
AGREED that the lessee will not provide sleeping 
accommodations for more than nine (9) persons above the 
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first floor, and in tlie event the lessee is ordered by the Com¬ 
missioners of the District of Columbia, or their subordi¬ 
nates, to bring the leased premises into compliance with the 
Building Code of The District of Columbia or the Fire Es¬ 
cape Act of 1933, as amended, then the lessee may, at his 
option (1) At his own expense cause to be erected fire es¬ 
capes, gongs, extinguishers and striking stations to be in¬ 
stalled and such other repairs and alterations to be made 
as may be required by such order, the work to be complete 
within the period prescribed in the order or any extension 
thereof. (2) The lessee may upon 60 days written notice to 
the lessors or their agents terminate this lease, such lease 
to cease and determine provided 60 days notice in writing 
is given the lessors of his intention so to do. 

IT IS FURTHER UNDERSTOOD AND AGREED that 
all repairs, with the exception of the roof will be made by 
the lessee at his own expense. 

IT IS FURTHER UNDERSTOOD AND AGREED that 
in the event the lessors receive a bona fide offer for sale 
or trade which they desire to accept the lessee agrees to va¬ 
cate the property and this lease shall become null and void 
at a date sixty (60) days after notice in writing from the 
lessor to the lessee to that effect; lessee’s rent to be free 
for said sixty (60) day period and in the event rent has been 
paid for part of said period, rent shall be rebated on a pro 
rata basis. 

IT IS FURTHER UNDERSTOOD AND AGREED 
THAT IN THE EVENT THE LESSORS receive a bona 
fide offer to sell the premises, which they desire to accept, 
that the lessors will give the lessee ten (10) days in which 
to make an equal offer, and in that case he shall be the pre¬ 
ferred purchaser. 
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IN TESTIMONY WHEREOF the parties hereto have 
hereunto set their hands and affixed their seals the day and 
year first hereinbefore written. 

ANNIE F. McCARDLE, (Seal) 

MARY M. LOWN, (Seal) 

Witness: 

H. Hill 

GEORGE W. STEPHENSON (Seal) 

H. Hill 


10 Order—Civil Action No. 22129. 

Upon consideration of the motion filed herein on Decem¬ 
ber 22, 1943, by the defendants to dismiss the plaintiff’s 
complaint and the pleadings and exhibits attached thereto, 
and after full argument of counsel, it is by the Court, this 
15th day of February, A. D. 1944, 

ORDERED AND DECREED, that the motion of the de¬ 
fendants, Annie F. McCardle and Mary M. Lown, to dis¬ 
miss the complaint of George W. Stephenson, plaintiff, is 
granted and the said complaint is hereby dismissed. 

F. DICKINSON LETTS, 
Justice. 

Approved as to form. 

Samuel, McCart, 

i Attorney for George W. Stephenson , Plaintiff. 

Albert Mickler, 

Def. 
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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 8797. 


GEORGE W. STEPHENSON, Appellant , 

v. 

ANNIE F. McCARDLE AND MARY M. LOWN, 

Appellees. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLEES. 


INTRODUCTION. 

Counsel for appellant, in his brief, has designated ap¬ 
pellees, defendants below, as defendants and appellants, 
plaintiff below, as plaintiff; for simplification, the same 
terminology will be followed in this brief. 

SUMMARY OF ARGUMENT. 

The defendants contend: 

Point One: Whatever right of first purchase (or refusal) 
the plaintiff acquired by virtue of the lease provisions, was 
lost to him when the lease expired on January 31, 1942. 

Point Two: Assuming that plaintiff became a tenant by 
the month at the expiration of the 2 year term, he lost no 
rights vested in him by defendants refusal to sell, in that 
the sale made to the third party was of only the reversion. 


2 


ARGUMENT. 

Counsel for defendants agrees that the record shows that 
the defendants gave notice to the plaintiff that they had re¬ 
ceived a bona fide offer for the sale of the property at a 
price of $25,000.00, although the plaintiff’s complaint, how¬ 
ever, does not set out the terms of the offer, which was all 
cash. This notice, however, was sent by the defendants in 
accordance with the terms of the expired lease and under a 
mistake of fact that they were bound to notify the plain¬ 
tiff of the offer of sale. But this is of no material consequence 
as no contract of purchase was entered into between the 
parties due to the dispute that arose between them, and 
which dispute is definitely shown by the allegations of the 
complaint, and the fair inferences to be drawn* therefrom. 
Consequently, to determine the rights of the parties, one 
has to turn to the written lease agreements and ascertain 
its effect upon the termination of its original term of 2 
years. 

Point One. 

Whatever right of first purchase (or first refusal) the 
plaintiff acquired by virtue of the lease provisions, was 
lost to him when the lease expired on Jan. 31, 1942. 

First : In his complaint plaintiff claims his right to pur¬ 
chase the leased property rests on the lease provision 
making him a tenant by the month if he elected, and was 
permitted to hold over after his 2 year term expired on 
Jhnuarv 31, 1942, because the same lease clause provided 
that the tenancy should be subject to all the conditions 
aiid covenants of the lease. This claim is groundless. 
When the lease expired, plaintiff, by operation of Title 45 
Sec. 820, 1940 Ed. of D. C. Code, became a tenant by suf¬ 
ferance and not a tenant by the month, and the aforesaid 
lease provisions were no longer in effect. Sec. 820 (which 
is the same as the 1901 and 1929 Code Sections) reads as 
follows: 



Estates By Sufferance. “All estates * * * , or where 
a tenant for years, after the expiration of his term, 
continues in possession and pays rent and the like, 

* # * shall be deemed estates by sufferance.” 

The parties to a lease, by providing otherwise therein, 
cannot change the status of the tenant holding over after 
expiration of his term from that of a tenant by sufferance, 
as fixed by the statute, to a tenant of some other type, 
namely as in this case, a tenant bv the month. They are 
prohibited by Sec. 820 from so doing. This Court definitely 
decided they are so prohibited in the case of Morse v. 
Brainerd, 42 App. D. C. 448, and reaffirmed this holding 
in the later case of National Cafes , Inc. v. Elite Laundry, 
57 App. D. C. 178, 18 Fed. (2d) 828, and the still later case 
of II. L. Rust Co. v. Drury, 62 D. C. App. 329, 68 Fed. (2d) 
167. In the Rust case (supra) the parties executed a 
written lease for one (1) year, and at the expiration thereof 
to become a tenancy by the month. This Court there said: 

“In Morse v. Brainerd (decided by a unanimous court 
19 years ago), we ruled that it was not competent for 
the parties to declare a consequence of holding over 
inconsistent with the express terms of the statute. 
(Sec. 1034, D. C. Code, 1901; Sec. 280, Tit. 25, D. C. 
Code 1929)” 

• *•*•##•# 

“ * * * Under the provisions of the statute, there¬ 
fore, the defendant in the present case at the expir¬ 
ation of the first year became a tenant by sufferance 

• * • n 

m 

Second: A tenant by sufferance cannot hold under an 
agreement. Such tenancy is diametrically opposed to a 
holding under an agreement. The covenants and conditions 
of plaintiff’s lease could not therefore be carried over into 
his tenancy by sufferance. In 35 Corpus Juris, page 1135, 
371 B, it is stated, **A tenancy at sufferance cannot arise 
from agreement ” citing Willis v. Moore, 59 Texas 62S, 
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46 Am. R. 284. In WiUis v. Moore, the court, in determin¬ 
ing who was entitled to crops on a plantation where the 
owner thereof had been sold out under a deed of trust, 
sought to ascertain, from the terms of the trust instrument, 
the tenant’s status after such sale, and held on page 673, 

i “It is true that the trust deed provides that the hold¬ 
ing shall be as a tenant at sufferance, but there can 
be no such thing as a tenant by sufferance when the 
tenancy is the result of an agreement such as is found 
in the trust deed, * * * 

“A tenancy by sufferance ‘is of such a nature as 
necessarily implies an absence of any agreement be¬ 
tween the owner and the tenant, and if express assent 
is given by the owner to such possession the tenancy 
is thereby instanter converted into a tenancy 
at will or from year to year, according to the circum- 
i stances.’ Wood’s Landlord and Tenant 15. It matters 
! not what parties may designate such a tenancy.” 

To like effect is Tiffany, Real Property, 3rd Ed. Vol. 1, 
where stated in Chap. 5, Par. 174 on page 2S0, as follows: 

“Not infrequently in modern cases the courts assume 
i that a tenant at sufferance is a tenant of or under the 
person entitled to possession. The common-law 
authorities give not the slightest countenance to such 
a view. Coke speaks of a tenant at sufferance as a ten¬ 
ant ‘against’ not ‘of’ the reversioner, and it is 
expressly stated that there is no privity between the 
i tenant at sufferance and the reversioner * # * .” Citing 
Margosion v. Markarian, 288 Mass. 197, 192 N. E. 612, 
where court said on page 199, 

“A tenant at sufferance has no estate nor title, but 
only a naked possession, without right and wrongfully, 
and stands in no privitv to the landlord. Benton v. 
Williams, 202 Mass. 189,'192, 88 N. E. 843.” 

See also the early case of Pleasants v. Claghorn, 2 Miles 
(Pa.) 302, where Judge Jones, in stating the common-law 
principles of tenants by sufferance and at will said on 
page 304 
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“A tenant at sufferance is described to be one who 
comes to the possession of lands or tenements by a 
lawful title, but keeps them after-wards without any 
title at all. # * * 

It is in effect nothing more than the continuance of a 
possession lawfully taken, after the title under which 
it was taken is ended.” 

See also : Page 537 in Lyon v. Cunningham, 136 Mass. 532 
where stated a tenant cannot be a tenant at sufferance if 
he is holding under agreement with the owner. 

Since plaintiff, after Jan. 31, 1942, was only a tenant by 
sufferance, and could not hold under the expired lease 
agreement, it therefore is a fact, that whatever right of 
first purchase he enjoyed under the lease had ceased to 
exist for his benefit. 

Third: Moreover, an option contained in a lease, if not 
exercised within the term of the lease, expires when the 
lease expires or falls when it fails, whichever the case 
may be. 

It was so held in Atlantic Products Co. v. Dunn, 142 
N. C. 471, 55 S. E. 299, where tenant holding under a lease 
for one year, with privilege of renewal for five years and 
an additional renewal for a further five years, with 
option to purchase at specified sum “at any time during 
the continuance hereof,” exercised first renewal right but 
through oversight failed to renew for the second 5 year 
period, but thereafter, continuing in possession, tendered 
full rent and purchase price which were refused. 

“The option to renew and the option to purchase 
must have been exercised during the existence of the 
contract. Alton v. Connell, 140 N. C. 491, 53 S. E. 292; 
21 A. & E. Enc. (2d) 931 and authorities there cited.” 

#•#•#•••• 

“These options could be exercised by the plaintiff 
only while the lease was in force. Not having exer¬ 
cised the option before the lease expired on April 1st 
the defendant was not required to acknowledge its re- 
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newal afterwards, and the lease not being in force he 
was not bound to accept the tender either of rent or 
purchase money thereafter.’’ 

To the same effect are: 

Fricderong v. Ruth, Inc., 199 App. Div. 127, 191 N. Y. S. 
401:; London v. Tebo, 246 Mass. 360, 29 L. R. A. 1037; 
L’Engle v. Overstreet, 61 Fla. 653, 55 S. 381; Bishop v. Mel¬ 
ton, 202 Ark. 732, 152 S. AY. (2d) 299; Kerr v. Purdg, 51 
N. Y. S. 629. 

See also Coe v. Thompson, 96 Conn. 644, 115 A. 219 
where stated: 

“When the lease fails the option to purchase goes 
with it. No owner ever understandingly agrees that 
a lessee should have the privilege of purchasing long 
after the lease is forfeited. An agreement of this 
character "would encumber the premises to prevent a 
sale or lease. James on Option Contracts, p. 852.” 

Accordingly, it follow’s in the instant case, that the right 
of first purchase contained in the lease, not having been 
exercised on or before January 31, 1942, expired at the 
close of that date and was not renewed by plaintiffs holding 
over. 

Point Two. 

Assuming for the purposes of argument that the defend¬ 
ants are wrong in their contention that the plaintiff became 
a tenant by sufferance at the end of the two year term, 
and that he, in fact, as urged by opposing counsel, became 
a tenant by the month with the protection of all the other 
terms of said written lease agreement, it is .the further 
contention of the defendants, and was so urged below, 
that the clause giving plaintiff a right of preferred pur¬ 
chase was not a restrictive covenant prohibiting defend¬ 
ants’ right of sale to a third party but merely protective 
of plaintiff’s term, and which term was not injured in 
any way, as said sale "was of only the reversion. The law 


7 


on this point is concisely stated in Underhill, Landlord & 
Tenant, Vol. 2, Par. 587, page 986, which is as follow's: 

“A clause in a lease that the lessor must give the 
lessee notice of his intention to sell the premises with 
a privilege in the lessee of purchasing at the price 
offered is not a restrictive covenant the breach of which 
entitles the lessee to damages. The lessor may inde¬ 
pendently of such clause sell his reversion and the only 
effect of the clause was to terminate his relations with 
the tenant who by the sale would become the tenant of 
the grantee.” Citing Callaghan v. Hawkes, 121 Mass. 
298, 299; Blanchard v. Ames, 60 N. H. 404. 

In Levy v. Peabody, 238 Mass. 164, 130 N. E. 261, one 
Peabody leased to Levy for a certain term, reserving the 
right to sell and terminate the lease by 60 days’ notice, but 
giving Levy a first right of purchase by meeting Peabody’s 
offer with a better offer; Peabody sold to a 3rd party and 
on sustaining demurrers to Levy suit for specific per¬ 
formance. The Court said: 


“This case is governed in principle by the decision in 
Callaghan v. Hawkes, 121 Mass. 298, which is decisive 
of the rights of the parties. The pertinent clauses in 
the lease there involved were in these words: ‘And the 
said Hawkes shall have the right to sell and dispose 
of the farm and buildings at any time covered by this 
lease, by giving said Callaghans two months’ notice 
thereof, and also by giving them the privilege of pur¬ 
chasing at the same price any other person may offer.’ 
‘And said Callaghans in the event of a sale of the 
property herein leased, shall have the privilege of 
taking off the crops.’ Chief Justice Gray, who wrote 
the opinion, speaking for the Court said: ‘The clause 
in question in form and necessary legal construction, 
is enabling and not restrictive, and confers upon the 
lessor a right which he would not otherwise have had. 
Independently of, and notwithstanding this clause he 
may sell the reversion. The whole effect of the clause 
was to enable him to terminate the lease, and sell the 
whole estate, first giving the lessee the opportunity of 
purchasing.’ ” 


• • # # * 


• * * 


# 
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1 ‘The case of Blanchard v. Ames, 6 N. H. 404; DeVitt 
v. Kaufman County, 27 Texas Civil App. 332 and 
Foley v. Constantino, 86 N. Y. Supp. 780 are in accord 
with Callaghan v. Haivkes. See cases cited in notes 
LRA 1915 C 236, 237, 238.” 

This is exactly the present situation. At the time de¬ 
fendants £6ld ; to Atliird party they were not breaking into 
plaintiff’s lease, ievuj as.they had permitted him to remain 
unin^rrnpt.e^« through',>.ahd enjoy the full benefit of, his 
2 yeahlternn' CEbeY-apld only their reversion, and plaintiff 
could continue on as a tenant by the month, assuming that 
is his status, of the new owner. And he could so remain a 
tenant until such time as either he or his new landlord 
saw fit to terminate the tenancy by a proper notice as 
prescribed by Code Sec. 905, Tit. 45. 


Plaintiff’s second ground for reversal asserts failure of 
the trial Justice to permit him an opportunity to amend. 
There is nothing whatever in the record to show he re¬ 
quested leave of this end, but to the contrary, the record, 
p. 10, discloses that his counsel “approved as to form” 
the Order entered February 15, 1944. Unquestionably, if 
leave to amend had been sought at the proper time, it would 
have been granted. However, that may be, it is obvious 
that, if either of defendants’ contentions are correct, 
amendment could avail him nothing. 

CONCLUSION. 

It is respectfully submitted, for the reasons stated, that 
no error was committed by the lower Court, and therefore, 
its Decree should be affirmed with costs against the 
plaintiff. 

S. Albert Mickler, 

Attorney for Appellees, 

1010 Vermont Ave., N. W., 
Washington, D. C. 






